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AUTOMOBILE INSURANCE. 


Everyone would agree that there is something radically wrong 
with our present system of automobile insurance. The number of 
automobiles, the proportion of accidents to the number of auto- 
mobiles in use, and the consequent cost of insurance to the motor- 
ists, are steadily increasing. It is evident that something drastic 
must be done about it. So far, we are all agreed, but when it 
comes to correcting the situation, there is the widest disagreement 
as to what should be done. If the first step towards cure is correct 
diagnosis, it may be that we should be better able to effect a remedy 
if we paid a little more attention to finding out the real cause of the 
trouble. 

When the automobile was the rich man’s plaything, and fair 
prey for juries in personal injury cases, some form of protection 
was needed, and casualty insurance was the obvious answer. And 
thus a new and flourishing branch of insurance came into being. 
No one was interested to attack the legality of a contract of insur- 
ance so convenient to all concerned, yet it was clearly open to 
criticism, as a contract to indemnify a person against the conse- 
quences of his own wrongdoing, the very sort of agreement that 
might well be regarded as contrary to public policy and illegal. 
Such contracts have not been held illegal, and have been recognized 
and impliedly at least sanctioned by the courts, but if ‘‘ public 
policy’’ is a principle grounded in reason and not merely an empty 
phrase, such contracts are obnoxious to that principle, and must 
inevitably lead to unsatisfactory results in practice. 

Ever since the Courts made it clear that this insurance was 
merely for the indemnity of the wrongdoer and that the injured 
person had no interest in it, successive legislatures, instead of devis- 
ing some direct method of insuring those who ought to be insured, 
i. e., those who are hurt, have worked along the line of promoting 
the solvency of defendants through casualty insurance, and seeking 
to vest in the injured plaintiffs some interest in that insurance. The 
compulsory insurance law even goes so far as to make an insurer 
liable to persons to whom the insured would not be liable, an 
illustration of the length to which legislative inconsistency can go. 

What the Legislature has really had in mind, was not at all the 
granting of indulgence to negligent driving, but the reduction of 
the number of accidents, and securing reasonable redress of injuries. 

(1) 
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Our present system fails in both objects, because it has been steadily 
headed in the wrong direction. 

As far as reducing accidents is concerned, it ought to be clear 
to anyone that this can never be done by removing personal respon- 
sibility from operators and owners. When you absolve a man from 
the consequences of his wrongdoing, you give him a license to do 
$5,000 worth of maiming and killing with impunity, as long as he 
ean keep clear of the criminal courts. No wonder he thinks and 
sometimes says, ‘‘ What do I care? I’m insured.’’ Our present law 
not only allows this state of things, but positively ordains it. If the 
Legislature had tried to promote accidents, it could hardly have 
hit upon a surer plan. 

As far as compensation of injuries is concerned, the result is 
almost as unfortunate. The whole effort and effect of our insurance 
is not to compensate the injured, but to save the wrongdoer from 
having to make redress, in short, to prevent the injured from obtain- 
ing compensation. The money that might make good the damage is 
spent in investigation, medical examination, professional haggling 
by claim adjusters, and litigation. Often much more is expended in 
this way than it would cost to compensate the injured person in the 
first place. The insurance companies have had to build up vast 
establishments with hundreds of employees. Such organizations 
onee created, must be kept busy, and it is probably cheaper for the 
companies to spend several hundred dollars in defeating a claim, 
than to pay one hundred to satisfy it. 

The insurance companies defend this uneconomie and anti- 
social condition by saying that if they acted otherwise they would 
be overwhelmed with fraudulent claims. There is much truth in 
this. It could hardly be otherwise, under the present system. In 
most other sorts of insurance, the company is dealing with its own 
customer, whom it usually treats with some degree of civility or 
respect, but in liability insurance, the claimant is a stranger and 
no reasons of business policy exist to smooth the contacts. Every 
claimant is considered as a suspicious character no matter how 
respectable he may be, or how justifiable his claim. Not what he 
deserves, but what he could probably exact is the criterion. Honest 
cases too small for suit are apt to be brushed aside and palpably 
fraudulent claims adjusted if they present features of practical 
danger. 

Human nature has a way of responding to treatment, and by 
treating all persons claiming damage for injury as presumably dis- 
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honest, the insurance companies have unwittingly done much to 
promote dishonesty. The companies complain loudly and with truth 
of the existence of conspiracies for the procuring of undeserved and 
excessive compensation ; but can they truthfully maintain that the 
operation of their own vast machinery for defeating compensation 
is invariably beyond reproach? In fairness to the companies, it 
must be said that under existing conditions it would probably not 
be feasible to treat claimants in any other way. The very fact that 
our present method engenders suspicion and leads to dishonesty 
in the whole course of dealing under it, is in itself a severe indict- 
ment of that method. The blame rests on the system, not on the 
way people have to work under it. 

Our present insurance plan grounded on this basie error has 
inereased accidents and established an elaborate and costly mechan- 
ism to retard their compensation, for all of which the motorist pays 
in premiums, which the insurance companies are even now saying 
should be increased. Furthermore, the system has led to clogging 
of the courts with cases which should never have been brought, or 
should never have had to be brought, and for all of this, the gen- 
eral public (2. e., the motorist) pays again in taxes. All this mis- 
directed effort and misapplied expense does little good and satisfies 
no one. It is time that our money and effort were spent in some 
more effective way to decrease the injury to the body politic from 
accidents and their consequences. 

It should be recognized as inevitable that a certain amount of 
accidental injury must oecur under conditions such as exist in this 
Commonwealth. Apart from any question of culpability in the 
particular case, it is fair to say that the occurrence of such injuries 
is due to the fact that the automobile multiplies the power of the 
operator a hundredfold, and thus creates an inequality between man 
and man in the struggle for use of our crowded highways. It is 
therefore proper that such accidents should be considered as the 
necessary consequence of the automobile, and that automobilists as ¢ 
whole should assume the burden. It is reasonable that the sufferers 
should be fairly and promptly compensated. If relief were certain 
and immediate, as in the case of workmen’s compensation, it could 
perhaps be standardized somewhat and could undoubtedly be made 
reasonable in amount. 

Claims (below a certain amount at least) ought, if the injured 
persons so desire, to be compensated without regard to legal stand- 


ards of liability. Sociologically, an injury to a citizen is as much 
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an injury to the community whether the citizen is to blame for his 
own injury or not. Economically, it is not worth while to spend 
several hundred dollars to cover two or more investigations to find 
out who is to blame for fifty dollars worth of damage. Especially 
when such investigations determine nothing and the matter may 
have to take up the time of a court after all. It would be cheaper 
and more satisfactory all round to use the money thus wasted, or a 
part of it, to remedy the damage. 

Having in mind that the object in view is to reduce accidents 
to the minimum, and to compensate the injured as promptly and 
fairly as possible, without wasting time or money over irrelevant 
controversies as to blame, the problem should not be difficult to 
solve, but we have gone so far in the wrong direction that it will 
take sweeping changes, constitutional, legal, social and economic, to 
set us right. 

A possible solution would be the creation of a new State De- 
partment of Highway use, with the Registrar of Motor Vehicles as 
its head. This department should have full jurisdiction over the 
operation of automobiles. All controversies arising from accidents, 
and all the so-called ‘‘traffic’’ cases which flood our district courts 
should, as far as possible, where no element of real crime is involved, 
be relegated to it, and should be dealt with under the power of 
revocation, suspension, or other restriction upon the power to oper- 
ate. As a part of this department, there should be a commission 
with quasi judicial powers to deal with compensation for injuries 
from automobile accidents, the right to jury trial being preserved 
to persons injured in case they chose to risk the resulting expense 
and delay of recourse to the courts. The acceptance of an opera- 
tor’s license, or registration by an owner, might be made to include 
a waiver of jury where a motorist was injured and a submission to 
the jurisdiction of such special tribunal. Assuming the status of a 
passenger might likewise be an acceptance of the jurisdiction. 

Each accident should be officially investigated and reported, 
presumably by the nearest police officer, as at present. If necessary 
an official medical or technical examination could be made and re- 
ported. The commission, or some loeal branch of it, would then hold 
a summary hearing at which any party interested could bring in 
evidence, medical or otherwise, and the commission could then com- 
pensate the injuries and if necessary, discipline the motorist at 
fault. This body would, of course, have power to deal with flagrant 
fraud or wanton carelessness. 
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The cost of such relief should be borne by an annual assessment 
on motorists, who would probably be required to pay no more than 
they now pay in premiums. Licenses could be made probationary, 
and subject to a higher assessment during the first year or two, the 
assessments decreasing automatically as time went on without an 
aeeident. There is no reason why the man who has driven 10, 15 or 
20 years without a collision of any sort should pay as high a rate 
as a novice or a person who is constantly in difficulties. Diserimina- 
tion, based on length of clear record, would be fairer than the pres- 
ent geographical method. If those who cost the community more 
than their fair share of the burden of the accidents, were thereafter 
assessed at a higher rate, it would put a premium on careful driv- 
ing, tend to reduce accidents, and progressively decrease the cost to 
the average driver who keeps out of trouble. Such inerease in 
assessment should be included as a part of the adjudication of the 
special commission. 

It is probable that resort to the courts in motor accident cases 
would then be comparatively few. Where such occurred, the 
defendant could be required to give security to meet a judgment, 
unless he carried casualty insurance as at present. If it be argued 
that prudent and responsible people would continue to carry 
casualty insurance, and would thus be saddled with a double burden 
of expense ; the answer is, that that is just what such persons volun- 
tarily assume now in insuring themselves above the minimum 
amount required by law. In view of the improbability of suit, the 
premiums on such insurance should be much less than they are at 
present. 

The disregard for others which present immunity breeds would 
be gradually replaced by a direct interest in every motorist to keep 
out of accidents and see that others did so. A change in the mental 
attitude of drivers would be the greatest factor in reducing acci- 
dents. Those who did not respond to the changed conditions would 
be penalized, or weeded out altogether as they should be. 

Of the various ways in which such a system could be admin- 
istered, the establishment of a single fund managed by the State 
seems most logical. Such a method would not be open to the gen- 
eral objection to the extension of government into the field of private 
endeavor. The State, through its courts, already determines the 
right to compensation and the amount rewarded. Through the 
Insurance Commissioner it fixes the rate of premiums paid. The 
only additional function assumed would be the administration of a 








publie fund for a public purpose. If there is any better way to 
accomplish the end, the brains and public spirit of the insurance 
business could be called upon to formulate some project by whieh 
the present insurance organizations could be turned into some 
channel of greater practical usefulness to the public. 

The subject of automobile accident prevention and insurance 
is too large and many sided to be settled out of hand, and if the 
main conclusions here advanced be accepted as sound, there still 
remain extensive regions of detail to be dealt with. So much, how- 
ever, seems to be clear; we must get away from a system which, by 
insuring the wrong party, promotes accidents and prevents their 
compensation, and we must create a system which insures the right 
party, the one who is injured, and sees that he is fairly and 
promptly compensated. By placing the responsibility where it 
rightfully belongs, on automobilists as a body, we should achieve 
the safe use of our highways, confine accidents to the irreducible 
minimum, and when they did occur, make good the actual damage 
with speed and justice, and all at a progressively decreasing cost to 
the motoring public. 

Harouip WILLIAMS. 
September 14, 1931. 


NOTE. 

Mr. Frederick S. Kellogg, of Jersey City, N. J., has prepared 
a tentative draft of a bill for compulsory compensation of motor 
vehicle injuries, regardless of negligence, which was distributed at 
the recent meeting of the National Conference of Delegates of State 
and Local Bar Associations at Atlantie City on September fifteenth. 
A large committee of men from different states, of which Arthur A. 
Ballantine, formerly of the Boston Bar and now Assistant Seere- 
tary of the Treasury, is chairman, is studying the subject and will 
probably make a report in the near future. This Committee is 
known as the ‘‘Committee to Study Compensation for Automobile 
Accidents, under the auspices of the Council of Research in the 
Social Sciences of Columbia University in the City of New York.” 
Mr. Shippen Lewis, of Philadelphia, is Secretary. 

The report of the Special Commission to Study the Compulsory 
Motor Vehicle Law, of 1929 (Senate 280 of 1930) was reprinted in 
the Massacuusetts LAw QuartTerty for February, 1930. 

F. W. G. 
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THE JUDICIAL COUNCIL IDEA AND THE FEDERAL 
JUDICIAL SYSTEM. 


REPORT OF THE COMMITTEE ON RULE MAKING Power AND JUDICIAL 
COUNCILS. 
(Presented at Atlantic City, September 15, 1931.) 
To the Conference of Bar Association Delegates: 

In previous reports of this committee under the leadership 
of its former chairman, the late Josiah Marvel, the development in 
the various states of the rule making power and of the Judicial 
Council movement have been explained at length and these reports 
in 1927—’28—°29—’30 contain bibliographies on the subject. There 
are now approximately twenty Judicial Councils in different states 
and the creation of such councils is being considered in other states. 
These councils vary in structure and powers, some being merely 
advisory bodies like those in the New England states of Massa- 
chusetts, Rhode Island, and Connecticut. Others have a variety 
of powers in addition to advisory functions. Only one Judicial 
Council—that in Oregon—has been abolished. The reasons for its 
abolition were presumably purely local reasons and do not affect 
the movement as a whole. The need for the creation and continu- 
anee of such a council must necessarily be local and its continuance 
after it is created will naturally depend upon whether it justifies 
its existence by the nature and value of its work in the community. 
Most of the Judicial Councils make annual reports or special re- 
ports to the governor or to the legislature. A description of the 
advisory work of the Massachusetts Council and of the variety of 
subjects with which it deals either of its own motion or by special 
request of the legislature may be found in the Pennsylvania Bar 
Association Quarterly for December, 1930, where it is briefly 
described. More detailed accounts of the work of the various coun- 
cils may be obtained by an examination of their reports. 


THE FEDERAL JUDICIAL SYSTEM. 
This report will be devoted to a single subject—the possible 


development of the judicial council idea in connection with Fed- 
eral Judicial system. 





In his address at the meeting of the American Law Institute 
in Washington in May of this year, Chief Justice Hughes referred 
to the work of the Annual Conference of the Senior Federal Circuit 
Judges as follows: 
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‘In these days of survey and Judicial Councils the po- 
tentiality of the annual conference of Senior Federal Circuit 
Judges should not be overlooked. I am anxious that this 
instrumentality should be developed. At the conference last 
September we had under consideration in view of the con- 
gestion in the Federal District Courts, the necessity of 
obtaining more judges. Here, as in connection with other 
problems, we found upon examination that we were con- 
fronted with a more fundamental question than that of 
immediate relief. For reasons not difficult to understand, 
there have been proposals for the creation, not simply of 
additional judges, but of additional districts involving the 
provision of the offices and facilities essential to the equip- 
ment of new districts. Instead of dealing with this question 
in a casual and limited way the conference thought that the 
time had come for a comprehensive survey to ascertain the 
best means of promoting the economical and efficient adminis- 
tration of justice in the Federal Courts whether by division 
of districts, consolidation of districts or creation of new dis- 
tricts. This question should be dealt with in a thorough- 
going and scientific manner so far as is possible in view of 
the difficulties created by local sentiment and tradition. We 
need a competent survey and report. The conference re- 
quested the Attorney General to make a study of the subject 
including the possible consolidation or change of existing 
districts and divisions with estimates of cost and efficiency 
and report to the conference at its meeting next fall. 

‘*The conference of Senior Circuit Judges also took into 
consideration the question of developing its work in con- 
nection with the administration of justice in general, as 
distinguished from the mere consideration of the problem 
of congestion and the need of additional judicial assistance 
to which the act creating the conference devotes particular 
attention. It has been the practice in respect to the matters 
of congestion, additional judges, ete., as to which the con- 
ference has made recommendations, to include these reeom- 
mendations in its report which was placed in the hands of 
the Attorney General and embodied by him in his report 
to the congress. The conference has sought to avoid any 
question as to the scope of the authority which the congress 
intended to confer upon the conference acting as such. And 
the conference has thought it advisable that there should be 
an amendment of the statute creating it so that the con- 
ference should be authorized explicitly to recommend to the 
congress from time to time such changes in statutory law 
affecting jurisdiction, practice, evidence and procedure, in 
the different federal district courts and cireuit courts of 
appeal as may seem desirable. The Attorney General, acting 
upon the request of the conference, presented the matter to 
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the conference and bills to carry out the recommendation 
were introduced but due, I suppose, to the pressure of legis- 
lative work, the bills were not acted upon. I trust that 
legislation to carry out this important recommendation will 
be enacted by the next congress. If the work of the con- 
ference is thus developed I trust that it may be possible to 
secure the general cooperation of the bench and bar in a 
manner perhaps similar to that which was successfully fol- 
lowed when the revised Federal Equity rules were adopted. 
We await with keen interest the result of the comprehensive 
survey of the business of the Federal Courts which is being 
made by the National Commission.”’ 


In these last sentences the Chief Justice has called upon the 
bar for public professional service of a high order. In what way 
is the bar to respond? We suggest the following plan for the con- 
sideration of the profession. 

The Federal Judicial Conference consists solely of judges and 
so far as its formal organization is concerned this is probably the 
best practicable arrangement. But the judges represent only half 
of the federal judicial system—the other half consists of the federal 
bar which is not represented in the conference. Should not this 
other half be represented in some way in order that the judgment 
and experience of the bar throughout the country should be con- 
tributed to the public interest in the solution of the great problems 
which lie ahead? Many judges, however able and experienced, 
have been removed for a long time from the problems of practice 
which the bar has to meet every day in the interest of the clients 
for the settlement of whose disputes the courts exist. The Attorney 
General’s deparment, however able and efficient, necessarily repre- 
sents the government point of view. The point of view of the men 
who represent the clients of the nation should be given expression 
by some method. How can this be brought about as the Chief 
Justice has suggested? Of course, many individual lawyers now 
take an active interest in the problem directly or through bar 
association committees. Their suggestions are generally in the form 
of written reports similar to those which were submitted by com- 
mittees of the bar in the various circuits in connection with the 
federal equity rules or in the reports of committees of the American 
Bar Association or of this bar conference. But are written reports 
enough? The idea of the Judicial Council movement is that when 
representative members of the different branches of the judicial 
system, from both sides of the bench, sit down in a reasonably 
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small conference, with a sense of definite professional responsibility, 
and talk things over they all learn something in ways which ean- 
not be brought about by mere written reports, and ean thus form 
a more balanced judgment as to sound, workable plans. 

If such joint conferences are desirable in the Federal system, 
and we think they are, the best way to bring them about by way 
of experiment would seem to be as follows: Let a committee of 
three members of the bar be selected in each federal district either 
by the district judge or by the state bar association to confer from 
time to time with the district judge. Let these committees, or a 
representative member of each district committee, meet from time 
to time with the circuit judges of the circuit and then let one repre- 
sentative member of these bar committees be selected to represent 
each cireuit at an informal conference to be held at Washington 
a day or two before the regular meeting of the Conference of Senior 
Federal Cireuit Judges. In this way the problems of each district, 
and in turn of each cireuit, would be considered at home and the 
suggestions from the different districts and circuits would be re- 
ported to the joint conference at Washington and at the informal 
conference, the Senior Cireuit Judges and the representatives of 
the bar of the different circuits could talk over not merely the 
suggestions thus formulated, but such other problems as might be 
submitted for the consideration of the Federal Judges Conference 
in advance of their formal meeting. As a result of this process 
the cireuit judges meeting with the Chief Justice of the United 
States at their regular meeting would have the advantage of this 
representative judgment of the federal bar. 

If the National Conference of Senior Federal Circuit Judges 
is to be expected by congress to recommend changes in the statutory 
law or in the rules of court which are to govern federal practice; if 
they are to consider as, of course, they must and will, the various 
reports of the Wickersham commission they will need the continu- 
ous assistance and cooperation as the Chief Justice has suggested 
of the Federal bench and bar throughout the country. Temporary 
committees are not enough. The development of a judicial system 
‘alls for continuous study. 

We suggest that the plan outlined above is a simple, natural 
and convenient method of securing to the National Conference this 
assistance and cooperation. The representative members of the bar 
thus chosen should, and undoubtedly would, be glad to serve with- 
out compensation, from a sense of professional responsibility, and, 
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while it would be proper that their expenses for travel and attend- 
ance at the meetings should be paid from some federal appropria- 
tion, if there is any available for the purpose now or in future, 
even that is not necessary for the purpose of the experiment. Many 
men would willingly pay their own expenses for such a purpose 
just as members of the American Law Institute, of the American 
Bar Association or of this Conference now pay their own expenses 
to attend the meetings. 

We respectfully submit this whole matter for the consideration 
of the Conference of Bar Association Delegates. 


FRANK W. GRINNELL, Chairman, 
GEORGE WHARTON PEPPER, 

T. J. Kimporouan, 

Joun D. BuiAck, 

Murray SEASONGOOD. 


NOTE. 

This report was presented at the meeting of the Conference of 
Bar Association Delegates at Atlantic City on September 15, 1931, 
at which there were about 100 present and the plan proposed was 
approved by the following vote: 


VOTE OF THE CONFERENCE OF BAR ASSOCIATION DELEGATES, 
SEPTEMBER 15, 1931. 

‘*Resolved, that this Conference recommend to the American 
Bar Association that it in turn recommend to the president of each 
of the State Bar Associations that such presidents cooperate with 
the United States Cireuit and District Judges in their several states 
in the appointment from each United States Federal District of a 
committee of three to meet from time to time with the United 
States Cireuit Judges to the end that one member of these bar 
committees be selected to represent each circuit at an informal con- 
ference to be held at Washington a day or two before the regular 
meeting of the Conference of Senior Federal Cireuit Judges, if such 
course is acceptable to such Conference, with a view to providing 
that cooperation of the Federal Bar suggested by the Chief Justice 
of the United States and set out on pages 34 to 35 in the printed 
reports of the Conference of Bar Association Delegates 1931, and 
that the President of the American Bar Association submit the 
plan to the Chief Justice of the United States for his consideration.’’ 

Representatives from various states expressed an active interest 
in taking steps for the creation of federal district committees in 
their different localities and Chief Justice Hughes has expressed 
interest in the plan in addressing the Virginia Bar on Sept. 29th. 

F. W. G. 














BANKRUPTCY RULING ON SOLICITATION OF 
VOTES FOR THE TRUSTEESHIP. 


A 





IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. 





In the matter of wo 
InN BANKRUPTCY 


No. 48697. 
Bankrupt. } — 





CERTIFICATE BY REFEREE TO JUDGE. 

I, B. Loring Young, one of the referees of said court in bank- 
ruptey, do hereby certify that in the course of the proceedings in 
said cause before me the following question arose pertinent to the 
said proceedings : 

The question was whether or not I acted in accordance with 
law in refusing to allow the claims of five creditors to be voted for 
A, for the office of Trustee in Bankruptcy, which action by me was 
in substance a refusal to approve the appointment of Mr. A as 
Trustee by said creditors. 

The bankrupt herein filed a voluntary petition on May 27, 
1931, pro se, with schedules showing liabilities of $14,794.32 and 
assets of $12,652.98 consisting of accounts receivable. The bank- 
rupt was duly adjudicated and the case was referred to me as 
Referee. The first meeting of creditors was held at the Middlesex 
County Court House at Cambridge on June 25, 1931. At said 
meeting Mr. A, who is an attorney at law, admitted to practice in 
the District Court of the United States for the Distriet of Massa- 
chusetts, having an office at .......... Street, Boston, presented 


the following claims of creditors and filed a written vote on behalf 


of such creditors appointing him as trustee in bankruptcy : 


Estate of George F’. Tucker .................2.. $500.00 
een See OIE, oiaiscidsinccseseeaaceadas 79.95 
Disabled American Veterans of the World War.. 159.50 
Re eT ee ee ere rer 73.50 
ee BO co scnescendeasdeweence 49.21 


$862.16 
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Five other claims were on file but no other vote was presented. 
There was presented to the Referee a copy of a circular letter, 
dated June 11, 1931, which the referee finds as a fact was mailed 
by Mr. A to all scheduled creditors. A copy of said letter is 
attached hereto marked ‘‘A’’ and made a part hereof. With each 
letter was enclosed a proof of debt and power of attorney with 
Mr. A’s name printed in. <A copy of said proof is attached hereto 
marked ‘‘B’’ and made a part hereof. Mr. A admitted sending 
out such a cireular letter to creditors but stated that one or two 
of the creditors voting were his clients. I allowed the claims for 
the purpose of receiving dividends, but did not permit them to 
be voted in favor of the appointment of Mr. A as Trustee. No 
other votes were cast. The written vote presented by Mr. A was 
duly filed but was not approved by me. I subsequently appointed 
Mr. B as Trustee. 

It is my opinion that the custom of sending circular letters to 
creditors in bankruptey eases, soliciting their claims, is contrary 
to the best traditions of the bar and should be discouraged. I call 
particular attention to the following sentence of the letter: 


‘‘T represent a number of creditors holding substantial 
claims and am therefore vitally interested in its proper 
administration. ’’ 


The use of such a letter in many eases might well lead to mis- 
representation because, by inadvertence, the same form might be 
used in a case where the lawyer sending it out did not in fact 
represent any creditors at all. In the present ease the impression 
conveyed by the letter is that Mr. A represented more than the 
‘fone or two’’ creditors he referred to at the hearing. 

I call attention to Number 27 of the Canons of Ethies of the 
American Bar Association, which reads in part as follows: 


‘*Solicitation of business by circulars or advertisements, 
or by personal communications or interviews not warranted 
by personal relations is unprofessional.’”’ 


See Costigan, Cases on Legal Ethics, page 269, and the same 
work at pages 266 and 278; In the matter of Max Waldo Cohen, 
261 Mass. 484; In re Leader Mercantile Company, 36 Fed. (2d) 
745; and In re M. J. Rowe Co. (opinion of Judge Paul Jones— 
cited in Commercial Law Journal, August, 1931). 
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While it is my understanding that courts take judicial notice 
of the actual methods used by subordinate officers and attorneys 
in the administration of justice, and in the practice of law, it 
may be of interest for me to state in this certificate, and I, there- 
fore, do state as facts that the custom of soliciting claims in bank- 
ruptey cases is increasing; that the referee’s office is frequently 
occupied by three or four young lawyers or their clerks, who are 
engaged in copying off lists of all the creditors in bankruptcy cases 
almost as soon as the schedules have been filed; that ereditors fre- 
quently write to the referee complaining of the annoyance to which 
they have been subjected by receiving a large number of letters 
of solicitation; that confusion is caused thereby through the fact 
that creditors frequently execute two or more claims which are 
filed by different lawyers. 

Chief Justice Rugg succinctly stated the issue in In the 
matter of Max Waldo Cohen, supra: 


In People v. MacCabe, 18 Col. 186, 188, it was said: 


‘**The ethies of the legal profession forbid that an 
attorney should advertise his talents or his skill as a shop- 
keeper advertises his wares.’ The foundation upon which 
this principle of conduct rests is that attorneys at law prac- 
tice a profession; they do not conduct a trade. It is incom- 
patible with the maintenance of correct professional stand- 
ards to employ commercial methods of attracting patronage.’’ 


If this eustom of soliciting claims by circular letters is not 
controlled by judicial action, the practice of law in the Bank- 
ruptey Court will become a business rather than a profession and 
persons engaged therein will emulate the business methods of the 
great mail order houses rather than conform to the standards which 
are expected of the legal profession. Wholesale solicitation of 
claims by a few attorneys is unfair competition from which other 
attorneys, who have due regard for the ethics of the profession, 
should be protected. 

It is my opinion, and I therefore ruled, that not only the 
claims directly obtained by solicitation, should not be permitted 
to be voted for Mr. A, but also that Mr. A, by having used such 
methods of obtaining claims, had made himself ineligible for the 
position of Trustee in this ease and that his appointment by cred- 
itors should not be approved. 

The petition for review presented by Mr. A was not filed in 
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the period of ten days from the entry of my order, as required by 
the rules of this court. This was due to an oversight on the part 
of Mr. A, which I hope will be overlooked by the court, and I 
respectfully request that this matter be considered on its merits. 

And the question as to whether or not I acted in accordance 
with law in refusing to allow the claims to be voted for Mr. A as 
Trustee, and in appointing Mr. B as Trustee, is hereby certified to 
the judge for his opinion thereon. 


Dated at Boston this 20th Day of August, 1931. 


B. Lortne Youne, 
Referee in Bankruptcy. 


HOW WOULD THIS HIT YOU? 


(From the “Boston Transcript’, July, 1931.) 
To the Editor of the Transcript: 


Let us suppose that you find in your morning mail a letter from 
a man of good reputation, but whom you know only by name, 
reading substantially as follows: 


**Dear Sir—I am lawfully engaged in business. I have 
had much experience and have exceptional qualifications. I 
am personally worth a great deal of money. I think you 
ought to create a ‘living trust’, and would do well to make 
me your trustee, and let me look after your wife and chil- 
dren. My charge would be only 6 per cent. If you will 
kindly call at my office one of my secretaries will discuss with 
you and fully explain all detail of the arrangement I pro- 
pose.’’ 


Wouldn’t you consider it, at the very least, an extraordinary 
suggestion? Well! how does it differ, in substance, from the corre- 
sponding circulars and advertisements which you now frequently 
receive from banks and trust companies? 


Boston, July 15, 1931. INQUIRER. 
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UNSECURED CORPORATE CREDITORS’ RIGHTS AS 
AFFECTED BY REORGANIZATION IN MASSACHUSETTS. 

When corporation ‘‘ A”’ sells all its assets to corporation ‘‘B”’, 
taking in return stock which is distributed to A’s stockholders, 
unsecured creditors of A may experience difficulty in collecting 
their claims. Such a reorganization, while not technically a dis- 
solution of A, may mean that A has ceased to do business and has 
practically no assets. It is the purpose of this article to discuss 
A’s unsecured ereditors’ rights when they are not provided for 
under the reorganization plan and satisfied. 


I. 

The transfer of all of A’s assets to B does not, in itself, make 
B liable to A’s unsecured creditors, any more than a transfer by 
one individual to another individual would make the latter liable 
to the creditors of the former.t Furthermore, a corporation is 
not liable for debts contracted before its organization, unless sub- 
sequent to its organization it becomes a party to a new contract, 
constituting a novation, with the creditor? and a corporation does 
not sueceed to rights created for its benefit before it is organized 
without an assignment of the same.* In Holyoke Envelope Co. v. 
U. S. Envelope Co.,* the Court says that the newly organized 
corporation might be liable if it accepted an offer after organiza- 
tion, or if it accepted a conveyance from the ereditor there might 
arise an implied promise to pay. These principles are the appli- 
cation of the common law to the fact that a corporation is a legal 
entity, distinct from its promoters and stockholders, and prede- 
cessor corporation. Even if corporation ‘‘B’’ assumed and agreed 
to pay the unsecured creditors of corporation ‘‘A’’, B is not liable 
in an action at law to those ereditors.©5 Where a railroad has been 
in a receiver’s hands, the receivership terminated and the prop- 
erty transferred to the railroad, it has been held that the railroad 
is not liable for injuries received by outsiders while the receiver- 
ship existed.® 

II. 

In Ewing v. Composite Brake Shoe Co.’ the Court says in 
regard to the unseeured creditors of the predecessor corporation, 
‘‘They have an equitable right to follow the assets of the old cor- 
poration.’’ This suggests that possibly the unsecured creditors of 
A have (1) a lien of some kind on its assets that follows the 
conveyance until the assets reach a bona fide purchaser for value 


. 
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and without notice or that the assets might be a trust fund or (2) 
that if the conveyance is fraudulent the assets may be reached, as 
the conveyance is voidable by creditors. It is submitted that the 
latter theory is the one intended and not the former. Unsecured 
ereditors as such have no lien on the assets of the corporation 
debtor. In Pond yv. Framingham & Lowell Railroad,’ the Court 
refused at the suit of a creditor to enjoin the debtor corporation 
from making an improvident lease of some of its property to 
another creditor. The Plaintiff creditor had no lien or property 
interest, legal or equitable, in the corporation’s assets. That an 
unsecured creditor has no lien, even if the debtor corporation is 
insolvent, was decided in Cosmopolitan Trust Company v. Agoos 
Tanning Co® where the debtor corporation gave a preference to 
one ereditor. The transfer by the corporation of all its assets should 
create no lien, except that it gives rise to the principles governing 
fraudulent conveyances, which is now a statutory matter prin- 
cipally. If the organization of B is a fraudulent device to escape 
liability, the Court might disregard corporation B as a legal 
entity and treat the assets as A’s on that theory,’ but it would 
seem that the fraudulent conveyance theory would be enough 
ordinarily to protect A’s creditors. 


ITI. 

There are statutes which may give unsecured creditors of cor- 
poration ‘‘A’’ a right against corporation ‘‘B’’ or the assets trans- 
ferred to it. The first is of the type described in Whiting v. Malden 
& Melrose Railroad’* by the terms of which special statute and 
the acceptance thereof, the succeeding corporation was made liable 
for the debts of the predecessor corporation. The second statute is 
a subsection of the Uniform Partnership <Act,?° which reads as 
follows: 

‘*Where all the partners or their representatives assign 
their rights in partnership property to one or more third 
persons, who promise to pay the debts and who continue the 
business of the dissolved partnership, creditors of the dis- 
solved partnership are also creditors of the person or partner- 
ship continuing the business.”’ 

It would seem that a corporation was a person within the 
meaning of this subsection and would therefore be liable, in the 
event it succeeded a partnership, to the creditors of that partner- 
ship provided the corporation promised to pay the debts of the 
partnership. The third and fourth statutes are the Uniform Fraud- 
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ulent Conveyance Act*! and the Bulk Sales Law.'* These statutes 
make certain transfers voidable at the instance of creditors of the 
transteror. If there was a fraudulent conveyance from corpora- 
tion ‘‘A’’ to corporation ‘‘B’’, the latter corporation might be liable 
to unsecured creditors of the former to the extent of the assets 
or the value of the assets so transferred. Five types of fraudulent 
conveyances are deseribed in this Fraudulent Conveyance Act, of 
which four might apply to a transfer from one corporation to 
another. Section 4 makes a conveyance fraudulent if ‘‘the con- 
veyance is made or the obligation is incurred without a fair con- 
sideration’’, provided that the corporation is or becomes insolvent. 
thereby. Section 3. states that fair consideration is given 
‘‘when in exchange for such property or obligation, as a fair 
equivalent therefor, and in good faith, property is conveyed or an 
antecedent debt is satisfied.’’ Section 7 makes a conveyance fraud- 
ulent when made with the actual intent by the transferor to hinder, 
delay or defraud either present or future creditors. 

The above mentioned Bulk Sales Law makes the conveyance 
of a stock of merchandise fraudulent unless an inventory is made, 
a list of creditors prepared by the seller, and unless the purchaser 
notifies those creditors at least five days before he takes possession. 
If the transfer of corporation ‘‘A’s’’ assets to corporation ‘‘B’’ 
is a fraudulent conveyance or if the Bulk Sales Law is not complied 
with, the assets transferred are subject to the claims of the creditors 
of the transferor. An examination of the transfer by A to B to 
determine what A received then would ordinarily determine the 
rights of A’s ereditors against B. What the stockholders of A 
received would be immaterial as far as B’s liability was concerned, 
except as it had a bearing on what A received. It would seem that 
a mere assumption and agreement to pay A’s debts by B, if that 
were all, would be insufficient to satisfy section 3 in so far as fair 
consideration was concerned. No property is conveyed and the 
definition of conveyance in the Act does not inelude a mere agree- 
ment. If stock of B was transferred to A for A’s assets and such 
a transfer in itself is valid,’* it would seem that fair consideration 
was given, but it might be a fraudulent conveyance based on actual 
intent. If the stock of B was exchanged for the stock of A by 
the shareholders of A so that A received no consideration itself 
there would be a fraudulent conveyance and A’s unsecured ered- 
itors could reach the property transferred. It is submitted that 
the rights of A’s unsecured ereditors against B should arise out 
of a fraudulent conveyance by A to B, or under some statutory 
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imposition of liability and that no other equity exists to attach 
against the successor corporation as was the case in the United 
States Supreme Court, case of Northern Pacific Ry. Co. v. Boyd.* 

Regardless of such a reorganization, the unsecured creditors 
are not limited to recovery against A, even though B or the assets 
transferred are not liable for A’s debts. If A received B’s stock 
and distributed the stock to the shareholders of A, the directors 
of A are liable at common law* as well as by statute,'® subject 
in the latter case to the limitations to this liability set forth in the 
statute. Such a distribution would be a dividend. As to the 
stockholders receiving such a distribution, in Powers v. Heggie™ 
the Court held on demurrer that a trustee in bankruptey of the 
debtor corporation could recover in equity the amount of divi- 
dends paid to stockholders while the corporation was insolvent on 
the theory that the payment of the dividend was a transfer without 
consideration under the Fraudulent Conveyance Act. There was 
no application of any doctrine that the assets were held in trust 
for creditors. If A distributed B’s stock to the shareholders of 
A, leaving A insolvent, such a distribution would subject the recipi- 
ents to liability to A’s creditors to the extent of the unsecured 
creditors’ claims. Thus both directors and stockholders may be 
liable to A’s ereditors. The position of A’s unsecured creditors, 
while affected by reorganization of the kind described and perhaps 
weakened, is protected as outlined above and B’s position is not 
subject to vague but potent equities of creditors of the predecessor 
corporation looming up unexpectedly and undeservedly. B ought 
to be protected if it gives A fair consideration and if there is no 
intent to hinder, delay and defraud A’s creditors. 


SPRINGFIELD, MAss. WILLIAM W. YERRALL. 


1 Ewing v. Composite Brake Shoe Co., 169 Mass. 72 
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AN IMPORTANT EXPERIMENT TO CHECK THE ABUSES 
AND ABSURDITIES OF EXPERT TESTIMONY. 

THE New RULE oF THE Boston REAL Estate EXCHANGE. 

In accordance with a unanimous vote of the stockholders of the 
Boston Real Estate Exchange at the last annual meeting, steps 
have been taken by the Exchange to establish a permanent record 
of all testimony in regard to real estate values given by members of 
the Exchange before public tribunals, which is to be open for 
inspection by members and by the public at large. 

In order to make the vote of the stockholders effective, the 
following rule has been adopted and added to the ‘‘Rules and 
Regulations Governing Membership in the Exchange’”’ 

‘‘Every member testifying under oath in the course of 
legal proceedings as to the value of real estate ‘shall furnish 
the Exchange with a statement of the material parts of his 
testimony within a week after it is given, showing the loca- 
tion and general description of the property, the value placed 
upon it by the witness, the date as of which it was valued 
and the date on which and the tribunal before which the 
testimony was given.”’ 


Not so very long ago a man who posed as an expert appraiser 
of real estate deemed it sufficient if he told his employer what he 
thought the property would sell for and, if the appraiser was well 
chosen, he was probably quite accurate in most cases. With the 
growth of communities, the increase in values of land and the tre- 
mendous increase in the value of buildings, through larger units 
and more elaborate construction, it has become more necessary that 
an appraiser should be able to support his opinion by detailed and 
accurate statements of pertinent facts. The appraisal of real estate 
has become a highly complicated and technical branch of the real 
estate business. 

Testifying as an expert on realty values requires not only a 
complete knowledge of appraisal methods and of values, but also 
the ability to state in public, clearly and accurately, the expert 
opinion which it is desired to place before the tribunal hearing the 
ease. The process of presenting expert testimony in court is 
peculiarly open to abuse. This is true not only of real estate expert 
testimony, but of medical and engineering expert testimony. All 
too frequently the public believes that experts employed in court 
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eases strive to serve the side which is paying them rather than to 
render an opinion which from their training and experience they 
know to be correct. 

The indexed records compiled by the Exchange from statements 
made by its members will make readily accessible, both to members 
of the Exchange and to the public, opinions as to values of real 
estate given in the course of legal proceedings. 

These opinions can then be seen, compared and discussed by 
anyone interested. It is believed that this plan should have the 
effect of removing any distrust now felt concerning expert testi- 
mony as to the value of real property. 


Note. 

The Boston Real Estate Exchange is to be congratulated on 
taking this leading step toward common sense. Perhaps the courts 
and the bar and the doctors may now follow this lead in some way. 

California adopted a statute in 1929 authorizing the court to 
call an independent expert to testify to his opinion subject to 
eross-examination by both parties. The statute is said to work well 
in practice in that state and might be worth considering in Massa- 
chusetts. (See Osear C. Mueller, ‘‘The Expert’’.) F. W. G. 


ANNOUNCEMENT AS TO ADVANCE SHEETS OF THE 
BOARD OF TAX APPEALS. 
Massachusetts Bar Association. 
GENTLEMEN : 
By decision of the Governor and the Council, distribution of 
the Advance Sheets of the Decisions and Opinions of this Board 
will be made hereafter from this office. The price will be $10.00 
per annual subscription or 25 cents per copy of single decisions. 
Very truly yours, 
E. W. RICKER, 
Assistant Clerk. 








A LITTLE MORE ABOUT CORPORATE FIDUCLARIES. 


The diseussion of the various aspects of this problem continues 
to grow in volume throughout the country in legal periodicals, bar 
association reports and private conversations. The last three num- 
bers of the ‘‘Bar Bulletin’’ of the Bar Association of the City of 
Boston have contained a continuous discussion. The ‘*‘ American 
Bar Association Journal’’ for September, 1931, contains an article 
by J. T. Pugh, Esq., of the Boston Bar. In the last issue of the 
QUARTERLY we reprinted the address by Hon. George A. Slater, the 
Surrogate of Westchester County, New York, which attracted 
country-wide attention. 

As has been pointed out in the discussions in the ‘‘ Bar Bulle- 
tin’’, there are three more or less distinet aspects of this problem 
to be considered; first, the so-called ‘‘corporate practice of law’’, 
second, the advertising for fiduciary business, and, third, the eco- 
nomic problem of the accumulation of property and the consequent 
shareholders’ control of different businesses in the hands of corpo- 
rate trust committees, not necessarily qualified to exercise such con- 
trol, through the accumulation of trusts. 

In this issue, we print two diseussions of the problem from 
points of view which have not hitherto been presented fully, one 
by Mr. Gardner and the other an extract from an article by Mr. 
James Truslow Adams. 

We believe the most important question for immediate discus- 
sion is the nature and extent of advertising and solicitation of 
fiduciary business, because we believe this underlies all the other 
questions to a large extent. There are no ‘‘rights’’ of anybody 
involved except the rights and interests of the beneficiaries of the 
various trusts and the interests of the public in sound practices and 
in the economie and social problems involved. 

The hypocrisy of most of the advertising and solicitation by 
circulars or otherwise is peculiarly inconsistent with the conception 
of the fiduciary relation and of the fiduciary character of the advice 
which should be given to persons before they create trusts, whether 
by will or by deed. As Mr. Gardner pointed out in his article 
fiduciary standards represent the standards of reliable individuals 
and they must be maintained by individual character in corporate 
fiduciaries as well as others. But those standards do not mix well 
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with the corporate self-touting ‘‘sellers talk’’, and exaggerated 
advertising of much modern business.* 


The editor of the ‘‘Bar Bulletin’’ of the Boston Bar Associa- 
tion, Dunbar F. Carpenter, Esq., has recently said: 


‘*The lawyer makes a great mistake if he seeks to wipe out the 
corporate fiduciary. It not only cannot be done, but it should 
not be done. Great as may be the danger to the community 
in the concentration of enormous trust funds in a few hands, 
the corporate fiduciary obviously supplies a social need. 
Growth has not been due entirely to advertising. It seems 
wise to accept the institution as a permaneney, trusting that 
time and public pressure will eradicate the most glaring 
defects. 

‘*Most important of all, the lawyer should not place him- 
self in the position whereof it can be said that he is pressing 
for the enactment of ‘a lawyers’ bill’. If it is merely a 
quarrel between the lawyer and the corporation as to which 
shall get the fees, the lawyer cannot expect publie support. 
The legions are marching today under the banner of the 
corporate fiduciary. 

‘*What then may the lawyer properly and fairly ask in 
the way of legislation ? 

‘“‘An act . . . was suggested by the Massachusetts 
Bar Association several years ago. It would prohibit any 
person or corporation from advertising or soliciting employ- 
ment or appointment as executor, administrator, trustee, 
guardian or conservator by other means than the mere state- 
ment that he or it is authorized to act as such. 

**It cannot fairly be charged that this is a ‘lawyers’ 
bill’, beeause it gives the bar no advantage over laymen, 
whether individual or corporation. On the contrary it leans 
in favor of the corporate fiduciary, for the individual lawyer 
will no more be allowed, under this act, to advertise that he 
will act as a fiduciary than he is today. The ethies of the 
bar will remain as now. Those of the corporation may 
improve. It can be easily demonstrated, we believe, that such 
an act is for the public welfare.’’ 





Perhaps a Massachusetts court of equity would enjoin em- 
broidered corporate advertising, without a statute. These are inter- 
esting open questions. In the United States Law Review for Sep- 
tember appears an account of a New York Surrogate’s opinion that 
a corporate trustee that advertised its virtues should be held a 

(Continued on inside of back cover) 


* Cf. the letter reprinted from the Boston Transcript on p. 15 above. 











A NEW APPROACH TO THE CORPORATE 
FIDUCIARY PROBLEM. 
JULY 13, 1931. 
To the Editor of the ‘‘ Massachusetts Law Quarterly’’ 
60 State Street; Boston, Mass. 


Dear Sir: 


bf 


The problem of the corporate fiduciary is going to be with us 
for some time. I therefore ask the attention of your readers—not 
to a solution which can be put through the next legislature or 
the next equity sitting of the Supreme Judicial Court—but to the 
issue which lies at the root of the whole matter, and to a solution 
which will meet that issue squarely with justice to all the interests 
concerned. 

The issue is whether a corporation is capable, in its intrinsic 
nature, of answering fully to the description of trustee. If that 
issue is decided in the negative, as it must be, then the solution is 
to amend the statutes—not to abolish corporate fiduciaries—but to 
provide that they shall be appointed only jointly with one or more 
individuals to be named in the decree or instrument under which 
they act. 

G. L., Chap. 172, see. 52, provides that ‘‘Such (trust company) 
may be appointed executor of a will . . . administrator 
guardian, conservator or trustee ... for the care and manage- 
ment of property. ...’’ This enactment is a contradiction in terms. 
A trustee is someone appointed by the testator, settlor, or by the 
court to exercise intelligence, courage and fidelity, in the manage- 
ment of the beneficiary’s affairs. A corporation is an abstraction 
possessing only some of the characteristics of a person, ‘‘an arti- 
ficial being, invisible, intangible, existing only in contemplation of 
law.’’ A corporation cannot be either intelligent, courageous, or 
faithful. It is quite unable to care for or manage anything. It 
possesses no single characteristic of a trustee except the legal ca- 
pacity to own property and to sue and be sued. 

Let us have no misunderstanding about this. Many thousands 
of trusts set up with Massachusetts trust companies have been, and 
are being, managed with the highest degree of loyalty, intelligence, 
and skill. But these are the qualities of the officers and employees, 
whether lawyers or laymen, who manage them,—not of the trust 
companies as such. These men are largely anonymous, often un- 
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known to the beneficiaries, still more often unknown to the courts. 
They are accountable only to their incorporated employers. They 
have neither public credit nor public responsibility for the work 
which they perform. 

The fact is that the law has permitted the appointment of 
trustees and executors to be delegated to the anonymous owners of 
a class of money-making concerns. If the real effect of G. L., Chap. 
172, sec. 52, were expressed in its language, it would read as 
follows :— 


‘*Section 52. The appointment of the executor of a 
will, codicil or writing testamentary, administrator with the 
will annexed, administrator of the estate of any person, 
receiver, assignee, guardian, conservator or trustee under a 
will or instrument creating a trust for the care and manage- 
ment of property may be delegated to the owners for the 
time being of a majority of the stock of such company or to 
the directors or officers whom they select. In every case 
of such delegation such stockholders may direct the executor, 
ete., in the performance of his duties, and may from time to 
time remove him and appoint another in his stead, and the 
compensation of every executor, ete., so appointed shall be 
paid to the stockholders to whom the power of appointment 
has been delegated, who shall turn over to the executor, ad- 
ministrator, ete., such proportion thereof as they think fit. 
The stockholders appointing such executor, administrator, 
ete., shall be sureties for the faithful performance of his 
duties, but only to the extent of their respective shares in 
the capital stock of such company and of the stockholders’ 
liability provided by law.’’ 


Perhaps the General Court would not have enacted the statute 
in quite this language, but that is the law of Massachusetts today. 

What are the causes of the modern tendency to select trust 
companies as trustees? One of them, of course, is the advertising 
eampaign they have conducted—encouraged and abetted by the 
misstatement which the Commonwealth has enacted into law. But 
there are others. It is desirable that a trustee should have not 
only intelligence and character but permanence, known financial 
responsibility, and a skilled technical staff. These can be provided 
better by an incorporated organization than by an individual, and 
the trust company has responded to that need. But no skill, 
permanence, or financial responsibility can take the place of the 
disinterested personal trustee, directly responsible to the Court and 
beneficiary, and responsible to no one else. 
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I accordingly submit for consideration the proposal that the 
statutory power of trust companies be limited to acting as co- 
trustee with an individual or individuals to be named by the 
settlor or the Court. The statute need not require that the indi- 
vidual be a lawyer—managing property has never been a part of 
law practice—nor need it require that he have no other connection 
with the trust company trustee. He may be an officer or employee 
of the trust company if the settlor or the Court thinks fit. What 
is essential is that there be an individual trustee whose authority and 
right to compensation is independent of anyone exeept the Court, 
who is known by name to the Court and to the parties, and who 
must aecept personal responsibility for the management of the 
trust. With such a trustee in every ease, it is submitted that a 
large proportion of the existing difficulties would cure themselves. 

Let us examine this proposal briefly from the viewpoint of 
the different interests concerned. The public will be assured that 
when they appoint trustees they will get whole trustees, not merely 
technical skill and financial responsibility but the personal respon- 
sibility of an independent fiduciary as well. The law will no longer 
mislead them into thinking that a shifting body of stockholders 
with limited liability, erected into an abstract person, can answer, 
without more, to the deseription of trustee. The lawyers will get 
exactly the protection they are entitled to, protection against the 
legal falsehood that a corporation is equivalent to a man. They 
will not be protected against the competition of other individuals 
equally well fitted to discharge trusts. The trust companies will 
lose nothing that belongs to them—their superior permanence, their 
known financial responsibility, the skill of their specialized and 
well-organized staffs. They will lose nothing but the unfair ad- 
vantage of being represented by the Commonwealth as possessing 
something which they do not have. Finally the trust company 
officer, in so far as he serves as the individual trustee, will tend to 
acquire the personal responsibility, independence, and standing in 
the community which properly belong to the important duties which 
he performs. 

As for trust company advertising and solicitation of business, 
the profits to be gained by this will be materially diminished if the 
prospect has to be induced to entrust his fortunes to a visible and 
tangible individual and that same individual has to be induced to 
accept the responsibilities of a trustee. It is not the privileges and 
burden of full trusteeship which is the object of so much solicitation 
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—it is the prospect of receiving the rewards of trusteeship without 
assuming the full burden of the place. 

It will be said, of course, that all these consequences can be 
avoided by the designation of dummy individual trustees. No 
doubt this will happen in some eases, but it ean hardly become the 
general practice which corporate trusteeship is today. ‘‘It is the 
duty of a court under our jurisdiction, before appointing an 
executor, administrator, trustee or other fiduciary, to inquire care- 
fully as to his character, integrity, soundness of judgment and 
general capacity, and to make the appointment only after a favor- 
able finding on these points.’’ Worcester County National Bank, 
Petitioner, 263 Mass. 444, 453. It is not to be supposed that the 
Probate Courts will neglect this duty. Neither is it to be supposed 
that the creators of living trusts—even when solicited—will nor- 
mally submit to the insertion of an unknown clerk’s name beside 
that of the bank as individual trustee, when informed that an indi- 
vidual trustee is required by law. No doubt a good many can be 
induced to do so, but they will not be the most desirable prospects, 
and at least they will have consciously decided that they do not 
want a real individual trustee. 

The law cannot protect people from the consequences of their 
own decisions. It cannot, and should not, compel them to use 
one kind of service instead of another kind which they prefer. But 
it ean, and should, refrain from dispensing unfair handicaps and 
from calling different things by the same name. May we not 
fairly ask the legislature to put an end to a legal fiction under 
which the title, dignity, and emoluments of trusteeships are con- 
ferred upon incorporated groups of anonymous and shifting stock- 
holders who do not assume the responsibilities or discharge the 
functions of trustees. 

Respectfully submitted, 
GrorGE K. GARDNER. 


NOTE. 

One of the comments which has been made on Mr. Gardner’s 
suggestion that bank officers might be appointed as individual co- 
trustees with their bank is that such officers would in many eases 
be mere ‘‘dummy trustees’’. That such a danger would exist is 
obvious. Mr. Gardner’s answer to it would be that a sounder tra- 
dition of fiduciary service would gradually reduce this danger to a 
minimum. F. W. G. 































CORPORATE TRUSTEES AND MERGERS. 
(Extract from “The Responsibility of Bankers”, Forum for August, 1931.) 
By JAMES TRUSLOW ADAMS. 

There is another factor in the present banking situation, as it 
has been developing for the past few years, which is causing very 
deep anxiety to the public. The banks, in many eases having swal- 
lowed trust companies, advertise on every hand asking that they be 
made executors and trustees. The arguments they advance against 
the use of individuals for that purpose are perfectly sound, espe- 
cially so in this day when people move about from one locality to 
another so frequently, and when active business men are as apt to 
die from heart disease or a stroke in the fifties as they used to be to 
live to eighty. 





There is, however, one point which gives, apparently, a great 
many others pause as well as myself. We pick, let us say, after 
careful thought, the X.Y.Z. Bank & Trust Company to execute 
our will and to invest and handle our estate for our widow and 
children. But when we have done so, we have not, in reality, the 
faintest idea whom we have made trustee. We may have picked 
the X.Y.Z. because we consider it to be ably managed, to have a 
personnel and a tradition of the sort we would like to trust our 
widow or child to, and then, perhaps the very day after we have 
signed our will and paid the lawyer his fee, we pick up the paper 
and find the X.Y.Z. has been merged with the ’Steenth National, 
which is the last bank in the world we would ever have named, 
and the whole personnel and policy of which we hate as the devil 
hates holy water. 

One of my legal friends, not so long ago, met me one day 
with a ‘‘Thank God I am still alive.’’ I inquired the reason for 
the pious but somewhat eryptical ejaculation, and was told that, 
the night before, the trust company which he had made trustee 
of $500,000 for his widow and children had been merged with a 
bank that he would not trust with a nickel, and that he was about 
to change his will as fast as possible. Had he been dead, there 
would have been no way out. Another lawyer told me at luncheon 
the other day that since he had made an irrevocable trust fund 
less than ten years ago, the bank has been through three mergers, 
and that the resultant institution was one he would never have 
dreamed of selecting. 
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I have myself made a New York institution executor and 
trustee, yet 1 am haunted by the question of who will really be in 
charge of the investing of the funds twenty years—or even one 
year—hence. The banks which solicit your business as trustees 
will sell you out, without notice, whenever it suits their purpose 
to do so, and leave your shade in Hades to watch an entirely dif- 
ferent institution and set of men handling the affairs of your 
widow. 

There are: other aspects of the banking situation that are 
giving the public deep concern, but I have touched on enough to 
indicate some of the reasons why resentment against bankers is 
rapidly growing. There have been several periods in our history 
when such resentment has been extremely deep, and has had far- 
reaching effect. The present wave of feeling is, in one respect, 
different from any of the preceding ones. Hitherto the anger 
against banks and bankers has been voiced by the poor and debtor 
classes; today the strongest feeling I find is among the well-to-do 
classes. 

This is a new phenomenon, and one well worth pondering by 
the bankers. It is needless to say that I have no intention of 
indicting every member of a most important profession. I am at 
the moment well content with my own banking connection, although 
of course I have the uncomfortable knowledge that I may find in 
the newspaper any morning that a merger has completely altered 
everything. There are able, public-spirited, conscientious bankers, 
but I think the criticisms made above of conditions in general are 
all fair, and that the public is wholly justified in its present belief 
that the banking fraternity is unsocially lacking in sense of respon- 
sibility as to how it performs functions now vital to everyone. 

In the old days, when business was comparatively simple and 
almost every American man was in business, we overdeveloped our 
theory that each could look after himself, and the business philoso- 
phy of caveat emptor. Today conditions are wholly different. In 
every department of our life, the responsibility of the technical 
expert is increasing in proportion to our growing and necessary 
dependence upon him. As I have pointed out elsewhere, one of the 
most sinister influences now at work is the breaking down in law, 
medicine, and other professions of the professional spirit as con- 
trasted with the business spirit. This is occurring just at the 
time when more than ever the professional spirit has got to per- 
meate all our activities unless society itself is to break down. In 
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no business or profession is that spirit more needed at present 
than in banking, nor will that spirit interfere with legitimate 
profits. 

Many years ago in a money panic, the rate for money on the 
Stock Exchange rose to 1 per cent a day, 360 per cent a year, 
before all money disappeared. My father needed $50,000 to avert 
failure. <As a last resort, he applied to J. P. Morgan & Co., -and 
Mr. Morgan, though a stranger, let him have it. Asked what the 
rate would be, Mr. Morgan said ‘‘6 per cent. Morgan & Company 
never charge more than that.’’ Others of the banks charging 
their hundreds of per cent that day, have failed. For the forty 
years or so since, Morgan & Company have been on the whole the 
symbol of strength and ability, and the chief reliance of the 
bankers themselves in every period of stress. If, on the other hand, 
most of the leading bankers find the public—as it is—with regard 
to them, anxious, distrustful, cynical, resentful, they have only 
themselves to blame, and will have until they have cleaned their 
houses and shown by their acts that they have come to a full realiza- 





tion of the heavy social responsibility which rests upon them. 


A PROBLEM OF LEGAL DISCIPLINE IN 16TH CENTURY 
ENGLAND. 
(From “The Story of Our Inns of Court,” pp. 82-83.) 
“On Feb. 9, 1597-8, there comes in the Middle Temple Records, a 
word picture of a quarrel which is well worth quoting fully: 

‘While the Masters of the Bench were quietly dining in the 
public Hall, one of the Masters of the Bar, in cay and gown and 
girt with a dagger, his servant and another with him, being armed 
with him, came into the Hall. The servant and the other person 
stayed at the bottom of the Hall, while he walked up to the fire- 
place and then to the lower part of the second table for Masters 
of the Bar, where another barrister was quietly dining; taking 
from under his gown a stick which is commonly called a “Bastin- 
ado,” he struck the other on the head with it, till it broke, and 
then running to the bottom of the Hall he took his servant’s sword 
out of his hand, shook it over his own head, and ran down to the 
water steps and jumped into a boat. He is expelled never to 
return.’ 

“Actually the expulsion lasted until 1601, when the wrongdoer made 
a public submission in Hall immediately after dinner, especially asking 
his victim’s pardon. He rose to great distinction, indeed, living to be 
appointed Lord Chief Justice of the King’s Bench, but dying before his 
installation. He is described as a high-spirited young man, which may 
account for his assault on his learned friend, coupled with the latter’s 
known love of raillery and invective. The latter survived to become 
Recorder of London. And, to give a last entry of this doleful kind, in 
1600, one Middle Templar was fined ten pounds and expelled for striking 
another, in the Hall, with his dagger and giving him two wounds in the 
head. He was restored in 1601, and we are told that he lived to reach 
an honourable position in the law.” 
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THE PROBLEM OF FEDERATING BAR ASSOCIATIONS IN 
MASSACHUSETTS. 

It is often said that ‘‘It is an open season on the courts and the 
bar all the year around’’. This always has been true, of course, and 
it is proper that it should be in view of the public character and 
functions of the legal profession. Along with the attacks and criti- 
cisms that are directed at the profession are constant demands that 
the bar should ‘‘rise to its publie responsibilities’’, ‘‘clean its own 
house’’, ‘‘improve procedure’’, ete. Those who have followed pro- 
fessional movements for the last twenty-five years in the reports of 
bar association activities, the growth of legal periodicals and the 
discussion therein contained, the growth of the judicial council 
movement and other evidences, know that there has been a very 
great revival of professional interest and its incidental awakening 
of the sense of professional responsibility throughout the country ; 
but, with the enormous growth in the numbers of members of the 
bar and the consequent disappearance of ‘‘the bar’’ in a pro- 
fessional sense, the problem of reviving an ‘‘articulate’’ bar becomes 
more and more complicated and difficult. 

In an article by Philip J. Wickser, Esq., of Buffalo, former 
President of the Federation of Bar Associations of Western New 
York,* printed in the ‘‘Cornell Law Quarterly’’ and reprinted in 
the ‘‘ Massachusetts Law Quarterly’’ for April, 1930, under the title 
‘‘Bar <Associations’’, the history and problems of these bodies 
throughout the country was presented in a very striking and 
illuminating manner. The whole article deserves reading as an 
introduction to the current problem in Massachusetts. 

Early last winter, the President of the Massachusetts Bar 
Association called an informal meeting of representatives of most 
of the county and city bar associations in Massachusetts to discuss 
the desirability and possible methods of federation or closer affilia- 
tion or co-operation. About thirty men were present from 
different associations. It was the general sense of those present 
that some form of federation or affiliation with the state association 
was desirable and a committee was appointed to work out tentative 
details. As the proposal would involve changes in the structure of 
the Massachusetts Bar Association, before proceeding farther, it 
seems advisable to submit different methods of federation or affilia- 





*Elected Chairman of the Conference of State and Local Bar Associations at Atlantic 
City, September 15, 1931. 











tion to the members with some explanation and comment in order 
to draw out any suggestions of possible better plans that have not 
yet been thought of, and also to start the thinking of the bar 
throughout the commonwealth on the subject. 

The various plans for an all-inclusive state bar with compulsory 
membership and dues such as have been adopted by ‘‘state bar 
acts’’ in California, Alabama, and five or six other states, need not 
be discussed here. The story of that movement and the nature of 
such acts will be found in Mr. Wickser’s article already referred 
to.* However successful these plans (which are still young) may 
be in those states which have adopted them, they have not thus far 
attracted general support in the Eastern States for reasons ex- 
plained by Mr. Wickser.** The immediate problem in Massachu- 
setts is one of federation or affiliation. 

The Massachusetts Bar Association now consists of individual 
members who are admitted under By-Law I by the Committee on 
Membership and who pay $5 a year as dues, and honorary members 
who are the judges of state-wide jurisdiction. The only approach 
to affiliation with other associations appears in the last paragraph 
of Article XIII which provides that 

‘*Each county, city, or local Bar Association of this 
State may annually appoint delegates, not exceeding three 
in number, to attend the meeting of this Association. Such 
delegates, if not regular members of this Association, shall be 
entitled to all the privileges of membership at and during the 
said meeting, except that of voting.’’ 


We have attended every meeting of the association since its 
organization in 1909 and we do not remember the appearance of 
any delegates under that provision. Something more is needed. 
Two plans have been suggested—one to reorganize the association 
somewhat on the lines of the Federation of Bar Associations of 
Western New York, which consists entirely of delegates representing 
some 18 or 19 constituent associations. This plan, which will be 
called for convenience Plan I, is as follows: 

SUGGESTED PLAN I. 


1. The Massachusetts Bar Association be changed in 
structure so as to function as a main or central organization 





*The “‘State Bar Acts’ of Alabama, California, Idaho, Nevada, New Mexico, North 
Dakota, Oklahoma, the proposed acts for Utah and Virginia, and certain ‘‘model’’ acts have 
been printed together in pamphlet form by the Conference of Bar Association Delegates. 

**Cf. Mass. Law Quarterty for February, 1927, p. 5; for February, 1928, p. 6; and 
American Bar Association Journal for November, 1927, pp. 670-671. 
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representing the bar of the entire Commonwealth, and co- 
ordinating the activities of county and local Bar Associations 
subordinate to or affiliated with it, and that each member of 
a local or affiliated bar association, by virtue of his member- 
ship therein, shall become automatically a member of the 
Massachusetts Bar Association. 

2. The activities of the Massachusetts Bar Association 
shall be conducted, not by its members as such, but by dele- 
gates chosen by the local or affiliated bar associations. Each 
local or affiliated bar association shall select at least two dele- 
gates and two alternates for each one hundred of its members 
or fraction thereof. 

3. Such delegates shall meet periodically to conduct the 
affairs of the Massachusetts Bar Association, elect its officers, 
and generally to manage its business. At such meetings, all 
members of the Massachusetts Bar Association may attend 
and take part in all discussions, although only delegates or 
their alternates shall be entitled to vote. 

4. Members of the Massachusetts Bar Association, not 

connected or associated with any local or affiliated bar asso- 
ciation, shall be designated ‘‘members at large’’ and be rep- 
resented by two delegates and two alternates for each one 
hundred such ‘‘members at large’’ or fraction thereof. 
‘ 5. The dues of the local or affiliated bar associations 
shall inelude a sum sufficient to pay per capita the dues of 
the Massachusetts Bar Association. (It is probable that 
$3.00 for each member would be sufficient for this purpose. 
This would mean, for example, that the dues of a local bar 
association now commonly set at $2.00 to $3.00 per year 
would be increased to $5.00 to $6.00 per year, of which $3.00 
would be transmitted by the local bar association to the 
Massachusetts Bar Association. ‘‘Members at large’’ would 
pay $5.00 per year dues directly to the Massachusetts Bar 
Association. ) 


SuGGESTED PLAN II. 

This plan is much less radical, but would give actual member- 
ship to all local associations and to all members of such associations 
who wished to become federated members without the red tape of 
separate election to the state association. This could be brought 
about very simply by the following: 


Tentative Amendment to By-Law Number 1. 


In addition to the regular membership above provided 
for, there shall be a federated membership in the association. 
Such federated members shall be of two classes: association 
members, which shall consist of any bar association in Massa- 
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chusetts, and federated members, who are members of any 
member association. 

Each member of a bar association of Massachusetts 
which has become an association member of the Massachu- 
setts Bar Association shall, by virtue of his membership in 
the loeal or affiliated association, automatically become a 
federated member of the Massachusetts Bar Association 
upon the payment of the annual dues for such member. 
Such membership shall continue for the calendar year for 
which such dues are paid. The dues for an association mem- 
ber shall be the same as for an individual member. 


DISCUSSION OF PLAN 1. 


The practical difficulty in connection with Plan 1 which pre- 
sents itself to one familiar with bar association problems is that of 
continuity of income for the purposes of the association. Without 
going into exact figures, the present paying membership of the 
Massachusetts Bar Association is roughly about 1,000 yielding at 
dues of $5. an income of about $5,000. each year. There is a 
reserve fund in the savings bank of about $3,000. Almost all of 
the income is used every year. The principal item of expense is 
the publication of the MAssacHusetts LAW QUARTERLY which has 
been sent to all members since 1915 without additional charge, as 
part of the work of the association. It appears to have been found 
of sufficient use and interest to the bar so that, presumably, the 
members of the association wish its publication to be continued. 
If that is to be done, of course, the money for printing and mail- 
ing must be on hand. 

The work of editing the magazine has been volunteer service. 
The stenographie services involved have been paid for by the asso- 
ciation hitherto, but, in view of the increase in the work of the 
trievance Committee and its cost, the allowance for such service 
has been shifted, for the present, by the Secretary, to cover the 
needed clerical and other service of the Grievance Committee with- 
out resorting to the reserve fund. 

The cost of publication of the magazine varies with the size, 
the numbers, and number of special numbers which matters of 
current interest call for from time to time, such as the special 
number in connection with the visit of the foreign lawyers and 
the three-hundred page reprint of the report of the Committee on 
Rules of the Superior Court. 

The association has also agreed to share with the Boston Bar 
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Association to the extent of $1,000. (the Boston Association agree- 
ing to pay a similar amount) the cost of preparing Massachusetts 
annotations to the restatements of the law of contracts and of 
conflict of laws, now in preparation by the American Law Institute. 
Whether this will require the use of any of the reserve fund re- 
mains to be seen. 

Under these circumstances, all the present income of about 
$5,000. a year is needed to continue the work of the association as it 
is now done without additional paid assistance. With a direct 
membership and its incidental direct liability of members for dues 
as at present, this income is reasonably reliable. Under the plan of 
indirect membership and indirect liability for dues through con- 
stituent local bar associations, as proposed by Plan 1, with these 
indirect dues reduced to $3., the income would seem to be distinctly 
uncertain for the following reasons. 

There are some twenty or more county and city bar associa- 
tions in Massachusetts. What their membership is in the aggregate 
we do not know but there is a considerable overlapping of mem- 
bership among some of them and among most of them and the 
Massachusetts Bar Association. For instance, a considerable num- 
ber of lawyers are members of the Massachusetts Bar Association, 
of the Boston Bar Association, and of the Middlesex or Norfolk 
Bar Association beeause they live outside of, but have their offices, 
in Boston. A number of these men are also members of the Law 
Society of Massachusetts which has members throughout the state. 
It is uncertain how many bar associations many lawyers want to 
belong to but it seems quite clear from experience that not many 
lawyers outside of Boston at least wish to pay more than five dol- 
lars a year for such membership; and many of them are not willing 
to pay even that. Now if the Massachusetts Bar Asosciation should 
ehange its structure so that its dues at the reduced figure of $3 as 
suggested would be paid by the constituent associations for each of 
their members a man who was a member of several local associations 
would be expected to pay several times as much for membership in 
the Massachusetts Bar Association without a voting power as he 
would if he became a direct member of the Massachusetts Associa- 
tion at $5. On the other hand if a man belonged to only one local 
association which was expected to collect three dollars from him 
for the State Association it would be cheaper for him to resign 
from the State Association and then come into it again indirectly 
through his local association. Furthermore considering the diffi- 
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culty which all associations have, particularly in times of depres- 
sion, in collecting even small dues promptly the indirect method of 
collecting the dues of the State Association might prove more in- 
convenient than it seems on paper. All these complications to- 
gether with the fact that the cost of supplying a largely increased 
indirect membership with the MAssacnusetts LAW QUARTERLY, if 
its publication should be continued, would be increased and the cost 
of other activities might also be increased to an uneertain extent 
by the need of more paid service, make the suggested Plan 1 seem 
uncertain and complicated in its operation, particularly for the 
relatively limited amount of volunteer service which seems avail- 
able. While we may be mistaken, we do not visualize the state 
association functioning in fact under this plan, however workable 
it may seem, theoretically on paper. 


DiscuSSION OF PLAN 2. 

Plan 2, on the other hand, seems to offer possibilities of bring- 
ing all the associations together in closer relations by giving them 
association membership and also offering their members direct mem- 
bership in the State Association, without the red tape of direct 
election, and conditioned only on the payment of the annual dues 
of five dollars. The association membership would carry direct vot- 
ing of one or more delegates or representatives of such associations. 
Plan 2 would not in any way complicate the finances of either the 
state or local bodies or the collection of them. 

Perhaps someone may have some other ingenious and con- 
venient method of federating the professional groups in the Com- 
monwealth. If so we shall weleome the suggestion as well as any 
comments or criticisms in regard to either of the plans above ex- 
plained. 

F. W. GRINNELL, Secretary. 
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THE ACCUMULATING OPINIONS OF FEDERAL JUDGES 
THAT CONGRESS HAS NO POWER TO MAKE THE 
FACTS WHICH IT TAXES BY LAW. 

In the May number we reprinted Judge Morton’s opinion that 
the absolute presumption in the federal estate tax law that all gifts 
within two years of death were made ‘‘in contemplation of death’’ 
was unconstitutional because Congress could not make both the 
facts and the law. We also referred to Judge Gibson’s opinion in 
the Western District of Pennsylvania to the same effect. Since then 
two other Federal District Courts have rendered similar judg- 
ments,—Judge Cox in the Southern District of New York and 
Judge Nields in Delaware. In this last case of Delaware Trust Co. 
Executor v. Handy (decided Aug. 28, 1931, and reported in the 
“U.S. Daily’’ for Sept. 2nd) Judge Nields said: 


‘‘The principal question raised by the demurrer is the 
constitutionality of the provision of section 302, subdivision 
(ec) of the Revenue Act of 1926, under and pursuant to which 
such assessment was based. The section provides that all 
transfers of property made within two years of death, in 
excess of $5,000 to any one person, and without full and 
adequate consideration, shall be included in the value of the 
gross estate of a taxable, and ‘shall be deemed and held to 
have been made in contemplation of death,’ without regard to 
actualities and notwithstanding it may by admission or proof 
be established that such transfers were not in fact made in 
contemplation of or intended to take effect in possession or 
enjoyment at or after death. 

‘“This precise question has been recently decided in Hall, 
et al. v. White, Collector, Fed. (2d) (D. C. Mass.) ; 
Donnan et al. v. Heiner, Collector, Fed. (2d) —, D. C. W. D. 
Pa.) ; and Guinzburg et al. v. Andrews, Collector, Fed. (2d) 
—, (D.C. 8. D. N. Y.) (all unreported). In each of these 
eases this provision of the section has been held unconstitu- 
tional. The applicable principles of law and the authorities 
have been considered in those eases. I fully concur in the 
reasoning and conelusions expressed in those cases. It would 
serve no useful purpose to enter again upon a discussion of 
the matter.’’ 





These decisions of four district courts whose constant function 
is to deal with facts in the first instance seems not only sound but 
convineing, because a judge who is constantly close to the evidence 
realizes, perhaps even more clearly than appellate judges, the arbi- 
trariness of an absolute presumption. Their judgment gains added 
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force from the recent unanimous opinion of the Supreme Court of 
the United States written by Chief Justice Hughes defining for the 
first time in that court the meaning of the phrase ‘‘in contempla- 
tion of death’’. Prior to this ease, decided last April, the only 
expressed statement of that court, that we know of, as to the mean- 
ing of that clause was a passage in the opinion of Chief Justice 
White in Anowlton v. Moore, 178 U.S. 41 at p. 65, indicating that 
the words were synonomous with the other words in the statute 
‘‘made or intended to take effect in possession or enjoyment after 
the death’’ and that they did not have the broader significance 
of a tax on the motive of an absolute gift. This apparent under- 
standing of the court recognised the transfer by the fact of death 
as the ‘‘generating source’’ of the estate tax. It included gifts 
causa mortis which Judge Story had defined as ‘‘a sort of amphibi- 
ous gift between a gift inter vivos and a legacy’’ derived from the 
civil law. 

Since Knowlton v. Moore various state courts went beyond the 
fact of death as the ‘‘ generating source’’ of the tax and interpreted 
the ‘‘contemplation’’ phrase as a tax on the more uncertain ground 
of ‘‘motive’’ of a completed transfer as distinguished from that 
‘*intent’’ which, as in the ease of a gift causa mortis, made the gift 
conditional upon death and thus in fact testimentary. In view of 
these rather vague decisions nobody has known exactly what were 
or were not taxable gifts and the treasury department has naturally 
ruled in accordance with the broader state opinions. The Circuit 
Court of Appeals for the Third Circuit helped the situation by its 
discriminating opinion in Commissioner v. Nevin, 47 Fed. 2nd 
Series, 478, at pp. 479-480 and certiorari was refused. 

Under such circumstances the following opinion clears the air 
very much by defining in a discriminating manner the character 
of the ‘‘motive’’ which the court decides that Congress undertook 
to tax by the words ‘‘in contemplation of death’’. 


“c ” 


EXTRACTS FROM OPINION OF CHIEF JUSTICE HUGHES IN UNITED 
Srates v. WELLS, 283 U. 8. 102 ar pp. 115-119. 

‘‘The phrase ‘in contemplation of death’ previously 
found in state statutes, was first used by the Congress in the 
Revenue Act of 1916. ... It was coupled with a clause 
creating a statutory presumption in case of gifts within two 
years before death. The provision was continued in the 
Revenue Act of 1918, which governs the present case, and in 
later legislation. While the interpretation of the phrase has 

not been uniform, there has been agreement upon certain 
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fundamental considerations. It is recognized that the refer- 
ence is not to the general expectation of death which all 
entertain. It must be a particular concern, giving rise to a 
definite motive. The provision is not confined to gifts causa 
mortis which are made in anticipation of impending death, 
are revocable, and are defeated if the donor survives the 
apprehended peril. . . . The statutory description embraces 
gifts inter vivos, despite the fact that they are tully executed, 
are irrevocable and indefeasible. The quality which brings 
the transfer within the statute is indicated by the context 
and manifest purpose. Transfers in contemplation of death 
are included within the same category, for the purpose of 
taxation, with transfers intended to take effect at or after 
death of the transferor. The dominant purpose is to reacn 
substitutes for testamentary dispositions and thus to prevent 
the evasion of the estate tax. Nichols v. Coolidge, 274 U.S. 
531, 542; Milliken v. United States, ante, p. 15. As the 
transfer may otherwise have all the indicia of a valid gift 
inter vivos, the differentiating factor must be found in the 
transferor’s motive. Death must be ‘contemplated’, that is, 
the motive which induces the transfer must be of the sort 
which leads to testamentary disposition. As a condition of 
body or mind that naturally gives rise to the feeling that 
death is near, that the donor is about to reach the moment 
of inevitable surrender of ownership, is most likely to prompt 
such a disposition to those who are deemed to be the proper 
objects of his bounty, the evidence of the existence or non- 
existence of such a condition at the time of the gift is obvi- 
ously of great importance in determining whether it is made 
in contemplation of death. The natural and reasonable 
inference which may be drawn from the fact that but a short 
period intervenes between the transfer and death, is recog- 
nized by the statutory provision creating a presumption in 
the ease of gifts within two years prior to death. But this 
presumption by the statute before us, is expressly stated to 
be a rebuttable one, and the mere fact that death ensues even 
shortly after the gift does not determine absolutely that it is 
in contemplation of death. The question, necessarily, is as 
to the state of mind of the donor. 

‘*As the test despite varying circumstances, is always to 
be found in motive, it cannot be said that the determinative 
motive is lacking merely because of the absence of a con- 
sciousness that death is imminent. It is contemplation of 
death, not necessarily contemplation of imminent death, to 
which the statute refers. It is conceivable that the idea of 
death may possess the mind so as to furnish a controlling 
motive for the disposition of property, although death is not 
thought to be close at hand. Old age may give premonitions 
and promptings independent of mortal disease. Yet age in 
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it self cannot be regarded as furnishing a decisive test, for 
sound health and purposes associated with life, rather than 
with death, may motivate the transfer. The words ‘in con- 
templation of death’ mean that the thought of death is the 
impelling cause of the transfer, and while the belief in the 
imminence of death may afford convincing evidence, the 
statute is not to be limited, and its purpose thwarted, by a 
rule of construction which in place of contemplation of death 
makes the final criterion to be an apprehension that death is 
‘near at hand’, 

“If it is the thought of death, as a controlling motive 
prompting the disposition of property, that affords the test, 
it follows that the statule does not embrace gifts inter vivos 
which spring from a different motive. Such transfers were 
made the subject of a distinct gift tax, since repealed. As 
illustrating transfers found to be related to purposes asso- 
ciated with life, rather than with the distribution of prop- 
erly wm anticipation of death, the Government mentions 
transfers made ‘for the purpose of relieving the donor of 
the cares of management or in order that his children may 
experience the responsibilities of business under his guid- 
ance and supervision’. The illustrations are useful but not 
exhaustive. The purposes which may be served by gifts are 
of great variety. It is common knowledge that a frequent 
inducement is, not only the desire to be relieved of responsi- 
bilities, but to have children, or others who may be the appro- 
priate objects of the donor’s bounty, independently estab- 
lished with competencies of their own, without being com- 
pelled to await the death of the donor and without particu- 
lar consideration of that event. There may be the desire to 
recognize special needs or exigencies or to discharge moral 
obligations. The gratification of such desires may be a more 
compelling motive than any thought of death. 

‘Tt is apparent that there can be no precise delimitation 
of the transactions embraced within the conception of trans- 
fers in ‘contemplation of death’, as there can be none in 
relation to fraud, undue influence, due process of law, or 
other familiar legal concepts which are applicable to many 
varying circumstances. There is no escape from the neces- 
sity of carefully scrutinizing the circumstances of each case 
to detect the domanant motive of the donor in the light of his 
bodily and mental condition, and thus give effect to the 
manifest purpose of the statute.’’ 


This opinion supports the judgment of the district courts that 
the absolute presumption as to gifts within two years of death is 
invalid, because if ‘‘there is no escape from the necessity of serutin- 
izing the circumstances of each case to detect the dominant motive”’ 
it seems that there can be no escape, even for Congress, through the 
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fiction of an absolute presumption so long as the thing to be taxed 
under the statute is the motive.‘‘in contemplation of death’’. If 
Congress intends to change the basis of the tax and experiment with 
the doubtful legality of a gift tax entirely regardless of motive 
within two years of death however sudden and uncontemplated the 
death may be, then both the fact of death and the motive of con- 
templation disappear from the picture as the basis of the tax and 
the real basis of the tax would be the accident of living less than 
two years after a gift was made. That seems a peculiar fact to tax 
and Congress has expressed no intention of taxing it. Not only 
that, but the court in the Schlesinger case, 270 U. S. 239, said 
flatly that such a tax would be ‘‘ wholly arbitrary’’. 

In Schlesinger v. Wisconsin, 270 U.S., pp. 239-240, Mr. Justice 
McReynolds said: ; 


‘The court below declared that a tax on gifts inter vivos only 
could not be so laid as to hit those made within six years of the 
donor’s death and exempt all others—this would be ‘wholly arbi- 
trary’. We agree with this view and are of opinion that such a 
classification would be in plain conflict with the Fourteenth Amend- 
ment. The legislative action here challenged is no less arbitrary. 
Gifts inter vivos within six years of death, but in fact made without 
contemplation thereof, are first conclusively presumed to have been 
so made without regard to actualities while like gifts at other times 
are not thus treated. There is no adequate basis for this distinction. 
Secondly, they are subjected to graduated taxes which could not 
properly be laid on all gifts or, indeed, upon any gift without 
testamentary character. 

‘“‘The presumption and consequently taxation are defended 
upon the theory that, exercising judgment and discretion, the 
legislature found them necessary in order to prevent evasion of 
inheritance taxes. That is to say, ‘A’ may be required to submit 
to an exactment forbidden by the Constitution if this seems neces- 
sary in order to enable the State readily to collect lawful charges 
against ‘B’. Rights guaranteed by the federal Constitution are 
not to be so lightly treated; they are superior to this supposed 
necessity. The State is forbidden to deny due process of law or 
the equal protection of the laws for any purpose whatsoever. 

‘‘No new doctrine was announced in Stebbins v. Riley, 268 
U. S. 137, cited by defendant in error. A classification for pur- 
poses of taxation must rest on some reasonable distinction. <A for- 
bidden tax cannot be enforeed in order to facilitate the collection 
of one properly laid. Mobile, etc., R. R. v. Twrnipseed, 219 U.S. 
35, 43, discusses the doctrine of presumption.’’ 


In Mobile, J. &@ K. C. R. R. v. Turnipseed, 219 U.S. 35 at p. 48, 
Mr. Justice Lurton, speaking for the unanimous Court, said: 
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‘‘That a legislative presumption of one fact from evidence of 
another may not constitute a denial of due process of law or a denial 
of the equal protection of the law it is only essential that there 
shall be some rational connection between the fact proved and the 
ultimate fact presumed, and that the inference of one fact from 
proof of another shall not be so unreasonable as to be a purely 
arbitrary mandate. So, also, it must not, under guise of regulating 
the presentation of evidence, operate to preclude the party from the 
right to present his defense to the main fact thus presumed.”’ 


A general gift tax was adopted by Congress and repealed. Mr. 
Justice Brandeis in his dissenting opinion in Untermeyer v. Ander- 
son, 276 U. S. 440 at p. 450, said ‘‘the gift tax was imposed largely 
to prevent evasion of the estate tax by gifts inter vivos’’. Consider- 
ing the fact that the gift tax act defined a ‘‘gift’’ in language to in- 
clude the difference between the value actually received and the ‘‘ fair 
market value’’ of all property ‘‘sold or exchanged’’ during a year, 
this assumption of the congressional purpose was, perhaps, some- 
what narrow, if the congressional words are the test. However this 
may be, after repealing the gift tax Congress adopted the conclusive 
presumption that all gifts within two years of death, whether made 
with the motive of contemplation of death or not, should be pre- 
sumed to be so made for the purpose of taxation. Thus the 
‘‘motive’’ defined by Chief Justice Hughes remains the thing taxed 
and Congress by a Procrustean fiction attempts to foree the facts 
to fit the tax. Naturally any experienced trial judge who is ex- 
pected to consider evidence regards such action by Congress as an 
invasion of a judicial province which cannot be brought within the 
test of legislative reasonableness in any constitutional sense. 

We are told by judges (and by the late Professor James B. 
Thayer) that if a reasonable man reasonably might believe in the 
views apparently expressed by legislation that the court should 
sustain the legislation. Of course, the presumption of reasonable- 
ness must be accorded by the court to the co-ordinate legislative 
department, however fictional it may be at times, but there must be 
some common sense limits, if our written Constitution is to prevent 
the arbitrariness which James Otis declared was the ‘‘curse’’ of 
government. Considering the fact that even those of us who may 
consider ourselves reasonable men often believe in some unreason- 
able things, we have always had an impression that the language of 
Professor Thayer was a matter of emphasis which he might have 
qualified a little in view of ‘‘the swing of the pendulum”’’ since 
his death. At all events, if the test of legislation is the thinking 
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of a ‘‘reasonable man’’ we may fairly expect the court to hold the 
legislature to the standard of a reasonably honest thinking man, 
and no such man when in a reasonable mood would decide by legis- 
lation that black was white for the purpose of taxation.f With all 
due respect, it does not seem to us that the eases cited by Mr. 
Justice Holmes in his dissent in the Schlesinger case as to the 
legislative decision about 4% of 1% aleohol in liquor cases or 
coloring in oleomargarine, ete., for the purpose of administration 
of the eriminal law illustrate any principle applicable to this tax 
case. 

Before the practice of the making of both facts and law by 
Congress acquires any more of the attributes of a judicial ‘‘ prin- 
ciple’’ in this matter, its moral, or immoral, basis should be an- 
alysed. Its progress thus far may be briefly summarised as follows: 

1. Congress imposes an estate tax. 

2. Congress, the Treasury department, some courts, and the 
newspaper reporters create a moral fiction that there is some duty 
never before recognized in this country that a man cannot give 
away property during his lifetime for any purpose without showing 
some sort of dishonest intention to evade an artificial moral obliga- 
tion to keep all his property till he dies so that the Government can 
then tax it. The assumed moral obligation to be a ‘‘tightwad’’ 
and suppress generous impulses is obviously absurd on its face, but 
it is, nevertheless, the basis of the congressional and tax gathering 
thinking, as shown by the statement of the Committee on Ways and 
Means which advocated the conclusive presumption under discus- 
sion in 1925. 

That Committee said ‘‘experience under the act of 1921 showed 
that the honest and scrupulous citizen paid the tax, but many less 
scrupulous found an easy way of evading it.’’** They, therefore, 
suggested the conclusive presumption as the only way to prevent 
‘‘most of the evasion’’. Now these sentences and the general tone 

’ suggest that there is some- 
thing dishonest toward the Government in giving away property 
before death even for the varied purposes described by Chief Jus- 
tice Hughes as ‘‘associated with life’’ rather than with death, and 
that, therefore, Congress must decide that all purposes that are 

’? are necessarily associated with death for 


of most of the talk about ‘‘evasion’ 


‘*associated with life’’ 
the purpose of squeezing a tax out of them. Many judges and 





+See “The Judicial Test of the Constitutionality of Statutes’’, Massacnusetts Law 
QuarTeRLy for May, 1923, pp. 70-72. 

*See article by William T. Sabine, Jr., in Internal Revenue News for September, 
1931, pp. 8-12, issued by the Bureau of Internal Revenue. 
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lawyers are fond of reminding us that the days of the use of fictions 
in the law are over but modern legislative activities seem to be giv- 
ing birth to bigger and worse fictions than have hitherto been found 
useful* and government by arbitrary fiction of this character seems 
to be one of the things which the fifth amendment and the Consti- 
tution as a whole was intended to prevent, whatever European 
governments may be authorized to do. Considering all the com- 
monly known causes of sudden uncontemplated death} we submit 
that there is no reasonably honest basis of thinking to support 
even the Congress of the United States in ereating a conclusive 
presumption as to the motive of any gift for taxation purposes 
whether it is made two years or two days or two hours before death 
and that the common sense view of the situation requires the 
judgment expressed by the district court judges in the cases 
referred to. F. W. ¢ tRINNELL. 








*The old fictions, such as the “Casual Ejector”, and the express promise in the his- 
tory of assumpsit were resorted to by courts to do justice between private parties. That 
is quite different from a fiction created by government for the purpose of doing injustice 
by arbitrary taxation of honest and generous spirited citizens. 


tSee che +e from the Census report referred to in MAssACHUSETTS LAW QUARTERLY 
for May, 1931, 





A FALLACIOUS ARGUMENT IN FAVOR OF INHERITANCE 
TAXATION. 

It is often said that the right of suecession to the property of a 
deceased person is entirely a creature of statute, and upon this 
premise arguments are sometimes based in favor of the constitu- 
tional right of a legislature to appropriate any part of a decedent’s 
property under the guise of taxation. No such arguments ere 
necessary to sustain the constitutionality of an inheritance tax; 
but they are frequently brought forward to support extreme and 
doubtful extensions of the power to lay such a tax. The assump- 
tion here made as to the historical facts is, however, quite unsound. 
Before the Statute of Henry VIII, the law did not in general 
permit the disposition of land by will. But wills (which, by the 
way, were allowed as to personalty) were forbidden in order to 
protect the interest of the heirs. The right of a man’s heirs at 
law to inherit his property is as much a common law right as any 
that can be named. Little support, therefore, can be found in the 
history of the right to devise by will for statutes limiting, under 
the guise of taxation or otherwise, the rights of succession of the 
heirs of intestates as well as those of devisees under wills. 


ROLAND GRAY. 
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WHATELY AND PALEY ON THE TIME SENTENCE. 
(Extracts from an article by Thorsten Sellin in the Journal of Criminal 
Law and Criminology for July, 1931.) 

In the year 1829 there appeared in the London Review an 
analysis of some reports on the transportation system. The reviewer 
was Richard Whately, Drummond Professor of Political Economy 
at Oxford. In his article, Whately said, among other things, ‘‘ With 
respect to every sentence of confinement to hard labor . . . we 
would venture to suggest what we cannot but consider as a most 
important improvement, viz. that instead of a certain period of 
time, a convict should be sentenced to go through a certain quantity 
of work.’’? In his letter to Earl Grey written in 1832 after he had 
become Archbishop of Dublin, Whately returned to the idea. ‘It 
seems to me perfectly reasonable that those whose misconduct com- 
pels us to send them to a house of correction should not be again let 
loose on society till they shall have given some indication of 
amended character. Instead of being sentenced, therefore, to con- 
finement for a certain fixed time, they should be sentenced to earn 
at a certain specified employment such a sum of money as may be 
judged sufficient to preserve them on their release from the pressure 
of immediate distress; and orderly, decent, submissive behavior 
during the time of their being thus employed should be enforced 
under the penalty (besides others, if found necessary) of a propor- 
tionate deduction from their wages and consequent prolongation of 
their confinement.’’ ? 

These opinions of Whately have been quoted by many writers 
and are said to have been ‘‘afterward taken up by the prison re- 
former, Maconochie, and . . . considered by some to form the 
basis of the much admired system of discipline of Irish prisons 
under Sir Walter Crofton.’’® 

‘*This brief note cannot trace in detail the development of the 
concept of the indeterminate sentence. Attention will be called 
merely to a contribution by a man who ante-dated Whately by a 
half century, William Paley (1743-1805),* lecturer on moral and 
4 P, 100 of Thoughts on Secondary Punishments, in a Letter to Earl Grey. 204 pp. 
London, 1832. The London Review article is reprinted in Appendix No. 1 of this 
pamphlet. 

2 Ibid. pp. 36-37. 


2 Whately, E. J. Life and Correspondence of Richard Whately, D.D. Vol. 1. 
p. 172. London, 1866. 

™See biography by Leslie Stephen in Dictionary of National Biography. Vol. 43, 
pp. 101-107, London, 1895. 
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political philosophy at Christ’s College, Cambridge, from 1768 to 
1776. Paley’s lectures appeared in book form in 1785 under the 
title, Principles of Moral and Political Philosophy. The book econ- 
tains a chapter on erime and punishment which shares with the rest 
of the work a remarkable lucidity of style and power of thought. 
One of its paragraphs states: ‘‘As aversion to labor is the cause 
from which half of the vices of low life deduce their origin and 
continuance, punishments ought to be contrived with a view to the 
conquering of this disposition. Two opposite expedients have been 
recommended for this purpose; the one, solitary confinement with 
hard labor, the other solitary confinement with nothing to do 
If labor be exacted, I would leave the whole, or a portion, 
of the earnings to the prisoner’s use and I would debar him from 
any other provision or supply; that his subsistence, however coarse 
or penurious, may be proportioned to his diligence and that he may 
taste the advantage of industry together with the toil. I would go 
farther; I would measure the confinement, not by the duration of 
time, but quantity of work, in order both to excite industry and to 
render it more voluntary.’’ ® 
According to Mackintosh, Paley ‘‘ought to be ranked among 
the brightest ornaments of the English chureh in the 18th. 
century.’’® Whewell tells us that his ‘‘Principles’’ were adopted 
as a standard book at Cambridge in the disputations upon moral 
questions . . . and he adds that ‘‘perhaps few moral and 
political writers have exercised a greater influence upon their gen- 
eration than he has done.’’?® The ‘‘Principles’’ were issued in 
numerous English and American editions and were used as a text 
in many American colleges in the early part of the last century. 


5 Pp. 292-293 Vol. 2. Tenth Edition, London, 1794. Corrections in this edition 
involve no changes in this paragraph when compared with the first edition. 


®P. 180. Mackintosh, Sir James. A General View of the Progress of Ethical Phil- 
osophy. 304 pp. Philadelphia, 1832. 


19Pp. 165-166 of Whewell, W. Lectures on the History of Moral Philosophy in 
England. xxxiii + 265 pp. Cambridge, 1852. 


AN INTERESTING SUGGESTION WHICH PROBABLY WILL 
NOT RECEIVE SUPPORT FROM MANY LAWYERS 
(From “Commerce and Finance”, for September 9, 1931.) 

One of our subscribers, a banker in the Southwest, writes us a 
letter, typed in red ink, explaining that the black part of his ribbon 
is worn out, but he might as well be in style since the world in 
general is ‘‘in the red’’ and seems headed to get in deeper. 





H 


to mee 
prices 
low, al 
by res 
magni 
sink t 
7 
realiz 
magil 
New 

J. A. 
befor 
pape 
mate 
coun 
gage 
of tl 


of il 
the - 


eoll 
stat 
deb 
dep 
the’ 
pla 
lin 
wh 
dis 


nes 


la 
bu 


th 





0 


of 


oe 
1g 


47 


He tells some deplorable stories of farmers in his section trying 
to meet their engagements, contracted when dollars were small and 
prices high, in dollars that are relatively large because prices are 
low, and opines that the whole policy of ‘‘ getting back to normalcy’’ 
by restoring money to its pre-war value has been a horrible mistake, 
magnifying debts everywhere that were already large enough to 
sink the nations. 

There is more reason in his contention than most financiers 
realize. We are reminded of something we found recently rum- 
maging among old newspaper files of forty odd years ago in the 
New York Public Library. It was in February, 1888, that Col. 
J. A. Price, president of the Board of Trade of Scranton, Pa., read 
before the National Board of Trade in convention in Cincinnati, a 
paper in which the national debts of European countries were esti- 
mated at $22,000,000,000, while the entire debt structure of this 
country—national, state, municipal, banking, commercial, mort- 
gage, etc., was estimated at $27,000,000,000. What would he think 
of the world’s present mountain of debt? 

Col. Price then feared that the world was rushing into a sea 
of indebtedness that would ultimately submerge it and advocated 
the repeal of all laws for the collection of private debts. 

In justification of this remarkable proposal he asserted that the 
collection of debts for private parties was no legitimate part of the 
state’s business; that were there no laws for their collection, all 
debts would become ‘‘debts of honor;’’ that as credit would then 
depend on character, business men would of necessity safeguard 
their eredit at all costs and business would be conducted on a higher 
plane of business honor. In conclusion he quoted Benjamin Frank- 
lin as stating that in Pennsylvania during the Revolutionary War, 
when the ordinary machinery for the collection of debts was entirely 
disrupted or suspended, commercial debts were paid with a prompt- 
ness that was never equalled before or since. 


Nore. 

While lawyers are not likely to support the suggestion that 
laws for the collection of private debts should be abolished and all 
business dealings and resulting obligations should be only ‘‘ debts of 
honor’’, it is well for the bar and for the community to remember 
that, fortunately, the law for the collection of debts and the enforce- 
ment of private obligations is merely in the background of the life 
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of the community, and that most business in many lines is conducted 
on confidence that obligations will be met as a matter of common 
honesty and business policy without resorting to law. We have 
plenty of ‘‘welchers’’ whose activities are not to be underestimated, 
but, as the late William G. Sumner said in a passage which we have 
quoted more than once, 


‘In a eentury and a half or two centuries there has 
grown up here all this vast and complicated industrial organ- 
ization which we now see, with its hundreds of occupations, | 
its enormous plant and apparatus of all kinds, connected 
throughout by mutual relations of dependence, kept in order 
by punctuality and trustworthiness in the fulfillment of 
engagements, dependent upon assumptions that men will aet 
in a certain way and want certain things, and, in spite of its 
intricacy and complication, working to supply our wants 
with such smoothness and harmony that most people are 
unaware of its existence. They live in it as they do in the 
atmosphere. ”’ F. W. G. 


POPULAR IDEAS OF MOTOR VEHICLE FACTS SHOWN 
TO BE MISTAKEN. 


(From the Boston Traveler, Sept. 23, 1931.) 


Two-thirds of the deaths from automobile accidents in the state 
should be classed as suicides, according to the Governor’s committee on 
street and highway safety. After making a study of the fatalities dur- ~ 
ing the summer the committee finds that two out of three fatal accidents 
involved only one car. 

The statement of the committee on the subject says in part: 


“The popular idea that the average fatal accident involves a collision 
between two machines is exploded by statistics from the registry of 
motor vehicles which reveal that of the 156 fatal accidents occurring 
during July, August, and the first week of this month, only 42 involved 
two machines. Eliminating one hit and run case, which might equally 
well come under the head of murder, the remaining 113 fatalities were 
caused by only one vehicle and one driver. 

“The same trend has been noted by the National Safety Council over 
a period of years and has resulted in the coining of the word ‘autocide’ 
for a fatal accident involving one driver. Skidding off the road and over- 
turning, or striking fixed objects such as trees, telephone poles, brid 
abutments or buildings are the most popular methods of meeting deat 
and the Massachusetts autocides this summer were no exception. 

“The same fatality figures for July, August and early September 
also served to correct another misconception which has been indicated by 
an increasing number of suggestions to the Governor’s committee to 
remove ‘ignorant foreigners’ from the highways as a step toward reduc- 
ing fatalities. The ‘ignorant foreigners’, however, seem to shape up as 
at least the equal of any other driver as far as fatalities are concerned. 

“Out of the 156 fatal accidents this summer, only 32, or barely 20 
per cent. involved so-called foreign drivers, while plain, everyday Ameri- 
can folks were mixed up in the other 124. Even allowing for an 80 to 
20 per cent. ratio of American to foreign born drivers the summer record 
fails to bring any particular indictment of the ‘foreigner’ as compared to 
his American fellow-driver.” 
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(Continued from page 23) 

special standard of care. This opinion was reversed in the Appel- 
late Court. It may, nevertheless, be considered whether a corporate 
trustee which touts its expert virtues can, consistently with its trust 
relation thus induced, rely for protection on some of the common 
clauses exempting the trustee from liability for anything but fraud. 
Such clauses are unobjectionable if the trust has not been solicited, 
as the modern idea of a trust relation is to trust the trustee; but 
where the relation has been solicited with embroidered advertise- 
ments of special qualifications such clauses appear in a different 
light. 

Mr. James T. Pugh, in the American Bar Association Journal 
for September suggests that sureties be required of all individual 
trustees. The difficulty with this plan is that some of the most 
competent individual fiduciaries, who are fit to be trusted, would 
not accept trusts under those circumstances because of the incon- 
veniences incident to dealing with the usual corporate sureties in 
the administration of a trust. The surety bond premium is also, 
of course, an additional item of expense to the fund. 


There are a good many aspects of the whole fiduciary prob- 
lem. If the needed improvements in practice can be secured with- 
out legislation so much the better. (For other articles see Ameri- 
can Bar Association Journal for August, p. 505, and for October, 
1931, p. 656.) 


F. W. G. 















